
 

GREENBERG TRAURIG, LLP | ATTORNEYS AT LAW | WWW.GTLAW.COM  14 

The GT M&A Report | Vol. 7, Ed. 1  May 2015 |

Appraisal Arbitrage – Delaware’s Response 

By Kelly A. Terribile and Justin Mann 

Introduction 

Appraisal litigation involving public companies is “undergoing explosive growth in Delaware.”1 This 
growth is being driven by sophisticated repeat petitioners who specialize in bringing appraisal claims – so 
called “appraisal arbitrageurs.”2 The growing incidence of appraisal arbitrage has garnered significant 
attention and commentary, and led the Council of the Corporation Law Section of the Delaware State Bar 
Association (the Council) to propose the amendments to Section 262 of the General Corporation Law of 
the State of Delaware (the DGCL) discussed below.  

Delaware’s Appraisal Statute 

Section 262 of the DGCL provides stockholders3 with appraisal rights in certain transactions, principally 
cash-out mergers.4 The availability of and exercise of appraisal rights in modernity is theorized to serve 
“as a check against opportunism by a majority shareholder in mergers and other transactions in which 
the majority forces minority shareholders out of the business and requires them to accept cash for their 
shares.”5  

“More recently, [however,] a market has arisen between the stockholders subject to a merger – 
protection of whom was the traditional concern of the appraisal statute – and those who purchase stock 
from them pending the merger, seeking to maximize value through appraisal litigation.”6 That is, 
appraisal arbitrageurs are pursuing the investment strategy of acquiring “an equity position in a cash-out 
merger target with the specific intention of exercising [appraisal rights]; in the subsequent appraisal 
action the court awards the appraisal petitioners what the court determines to be the fair value of the 
target, which, if the target was undervalued in the transaction, represents a positive return on the 
arbitrage investor’s initial investment.”7  

Recent Delaware Cases 

Two recent decisions by the Court of Chancery of the State of Delaware (the Court of Chancery) – In re 
Appraisal of Ancestry.com, Inc. (Ancestry)8 and Merion Capital LP v. BMC Software, Inc. (BMC)9 – confirm 
that appraisal arbitrageurs’ practice of seeking appraisal of shares purchased after the record date, but 
before the vote on the merger, is permissible under Section 262 of the DGCL.  

The Court of Chancery in Ancestry and BMC, following the Court of Chancery’s earlier holding in In re 
Appraisal of Transkaryotic Therapies, Inc. (Transkaryotic),10 rejected the contention that a petitioner who 
purchases shares after the record date must prove that each share it seeks to have appraised was not 
voted by any previous owner in favor of the merger.11 In both cases, the respondent corporation argued 
that such a holding created the risk of “over-appraisal” (“the number of shares for which appraisal is 
sought exceeding the number not voted for the merger”)12 warranting a “share-tracing” requirement 
(requiring the shares subject to appraisal not to have been voted for the merger).13 This argument was 
rejected by the Court of Chancery as a “theoretical” problem not present in the record.14  

Observers “troubled” by the “explosive” growth of appraisal litigation posit that Ancestry and BMC 
imprudently provide renewed support for appraisal arbitrage.15 The Court of Chancery in Ancestry and 
BMC recognized that each case implicated the recent policy debate surrounding the “unwholesomeness” 

http://www.gtlaw.com/People/Kelly-A-Terribile
http://www.gtlaw.com/People/Justin-E-Mann


 

GREENBERG TRAURIG, LLP | ATTORNEYS AT LAW | WWW.GTLAW.COM  15 

The GT M&A Report | Vol. 7, Ed. 1  May 2015 |

of appraisal litigation,16 but affirmatively declined to consider such policy concerns on the grounds that 
the language of Section 262 of the DGCL was plain and unambiguous, and the Delaware legislature was 
the proper forum to consider and address such concerns.17  

Also bearing on the appraisal litigation debate are the Court of Chancery’s decisions in Huff Fund 
Investment Partnership v. CKx, Inc. (“CKx”)18 – both of which recently were affirmed by the Delaware 
Supreme Court – holding that (a) the merger price was the best indicator of the fair value of the 
appraised shares where the corporation was sold after a full market check, and where discounted cash 
flow analyses, comparable companies analyses, and comparable transaction analyses were either 
unavailable or unreliable,19 and (b) the Court of Chancery lacked discretion to force the petitioner to 
accept payment of what the respondent corporation “consider[ed] the undisputed portion of the value of 
its stock” and thereby effectively toll the accrual of statutory interest under Section 262(h) of the DGCL.20  

The Delaware Supreme Court’s affirmance of the Court of Chancery’s fair value decision in CKx may have 
important precedential value for the future of appraisal litigation, as it may mark the beginning of a 
judicial trend placing increasingly greater reliance on the merger price as the most reliable indicator of 
fair value, at least where there has been a robust market check.21 Such a trend – should it occur – will 
undoubtedly increase the risk associated with the investment strategy of appraisal arbitrageurs.  

On the other hand, the Delaware Supreme Court’s affirmance of the Court of Chancery’s tolling decision 
in CKx leaves the door open for “interest rate arbitrage,” given the alleged “near risk-free return five 
percent above the Federal Discount rate,” at least “where market rates of return are low….”22 As 
discussed below, however, the Delaware legislature appears poised to amend Section 262(h) of the DGCL 
to permit respondent corporations to close the door on interest rate arbitrage. 

Proposed Amendments to the Appraisal Statute 

On March 6, 2015, the Council released its proposed amendments to Section 262 of the DGCL. Most 
significantly, the proposed amendments do not limit the exercise of appraisal rights to shares held prior 
to the public announcement of a proposed transaction, nor do they impose a “share-tracing” 
requirement, and therefore the proposed amendments do not eliminate or limit appraisal arbitrage.23 
The Council determined not to limit or eliminate appraisal arbitrage on the grounds that appraisal 
arbitrage does not upset the “proper balance between the ability of corporations to engage in desirable 
value enhancing transactions and the ability of dissenting stockholders to receive fair value for their 
holdings.”24  

In determining not to modify Section 262 of the DGCL to eliminate or limit appraisal arbitrage, the 
Council cited the following considerations, among others: (i) “Studies of appraisal arbitrage do not 
suggest that it encourages frivolous litigation…only 17% of the appraisal eligible transactions during 2013 
resulted in appraisal litigation in Delaware”; (ii) “[A]ppraisal-out conditions [in merger agreements] 
remain fairly rare,” suggesting “that the availability of appraisal arbitrage is not a significant factor in the 
market”; (iii) “Where transactions cannot be subject to a market check for structuring reasons (such as 
buy outs by controlling stockholders who are unwilling to sell), fiduciary duties and litigation may not be 
sufficient to ensure that the merger price reflects the fair value of the acquired shares”; (iv) “Recent case 
law25 has suggested that a market test of a transaction will serve as a proxy for fair value in appraisal 
suits, so that arm’s-length deals with adequate market checks do no create appraisal risks for buyers”; 
and (v) Delaware law has long “recognized the right of a stockholder…to pursue appraisal of shares 
purchased after the terms of the merger were announced.”26  
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Rather than eliminate or limit appraisal arbitrage, the modifications to Section 262 proposed by the 
Council are intended to “improve [the] operation” of Section 262.27 The first modification forecloses the 
appraisal of shares traded on a national securities exchange prior to the merger “unless the dispute with 
regard to valuation is substantial and involves little risk that the petition for appraisal will be used to 
achieve a settlement because of the nuisance of discovery and other burdens of litigation.”28 To achieve 
this goal, the proposed amendment to Section 262(g) of the DGCL requires (i) the appraisal proceeding 
with respect to shares traded on a national securities exchange prior to the merger to involve shares in 
excess of 1 percent of the outstanding shares entitled to appraisal, (ii) the value of such shares (based on 
the consideration paid in the merger) to exceed $1,000,000, or (iii) the merger to have been approved 
pursuant to Sections 253 and 267 of the DGCL (governing “short-form” mergers). 

The second modification provides respondent corporations with the option of cutting-off the accrual of 
interest by paying to all petitioners, at any time before the entry of judgment in an appraisal proceeding, 
an amount in cash, such that from and after such payment interest would only accrue upon the 
difference, if any, between the amount so paid and the fair value of the shares as determined by the 
Court of Chancery. The Council reasons that this modification will “dampen” “the incentive for interest 
rate arbitrage without compromising the interests of pre-existing equity holders” and ensure that 
“appraisal actions will be motivated by a genuine dispute in proving that the transaction price was 
unfair.”29  

The Council’s proposed amendments have done little to put the appraisal litigation debate to rest. To the 
contrary, the proposed amendments have fueled further debate.30 

                                                 
1
 Minor Myers & Charles R. Korsmo, Appraisal Arbitrage and the Future of Public Company M&A (April 14, 2014), 92 

Wash. U. L. Rev. ___, at 1 (forthcoming 2015), available here (hereinafter, “Myers & Korsmo”) (“Appraisal activity 
involving public companies is undergoing explosive growth in Delaware, driven by sophisticated parties who 
specialize in bringing appraisal claims. The value of claims in appraisal in 2013 was nearly $1.5 billion, a tenfold 
increase from 2004 and nearly 1 percent of the equity value of all merger activity in 2013.”) 
2
 Id. An appraisal arbitrageur “buys stock following merger announcements for the purpose of seeking an appraisal 

as one of its investment strategies, a practice sometimes known as appraisal arbitrage.” In re Appraisal of 
Ancestry.com, Inc., 2015 WL 66825, at *1 (Del. Ch. Jan. 5, 2015). 
3
 Section 262(a) of the DGCL sets forth the standing requirements for the exercise of appraisal rights and provides in 

relevant part that: 
Any stockholder of a corporation of this State who holds shares of stock on the date of the making of a 
demand pursuant to subsection (d) of this section with respect to such shares, who continuously holds 
such shares through the effective date of the merger or consolidation, who has otherwise complied with 
subsection (d) of this section and who has neither voted in favor of the merger or consolidation nor 
consented thereto in writing pursuant to § 228 of this title shall be entitled to an appraisal by the Court of 
Chancery of the fair value of the stockholder’s shares of stock under the circumstances described in 
subsections (b) and (c) of this section. As used in this section, the word “stockholder” means a holder of 
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8 Del. C. § 262(a). 
4
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5
 In re Appraisal of Ancestry.com, Inc., at *4 (quoting Robert B. Thompson, Exit, Liquidity, and Majority Rule: 

Appraisal’s Role in Corporate Law, 84 Geo. L.J. 1, 4 (1995)). See also In re: Appraisal of Transkaryotic Therapies, Inc., 
2007 WL 1378345, at *3 (Del. Ch. May 2, 2007) (“Thus, the primary purpose of § 262 is to protect the contractual 
rights of shareholders who object to a merger and to fully compensate shareholders for any loss they may suffer as 
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expert witness, an economist]. Nothing in our jurisprudence suggests that an auction process need conform to any 
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22

 CKx, 2014 WL 545958, at *2 (citing to the respondent corporation’s argument in support of the tolling of interest). 
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their higher valuation. That’s a bet that a lot of appraisal arbitrageurs will take.”); Wilson Sonsini Goodrich & Rosati, 
The Growth of Appraisal Litigation in Delaware (Nov. 2013) (“The statutory interest rate under Delaware law creates 
substantial risk to the target corporation (while also incentivizing a stockholder to bring an appraisal claim by 
potentially limiting the investor’s ‘downside’ risk) since even if the stockholder’s recovery is limited to a value 
similar to the price paid in the merger, the investor currently receives compounded interest at a rate significantly 
above the market rates on whatever award is ultimately obtained.”). 
23

 It remains to be seen whether the Delaware legislature will – in considering the amendments proposed by the 
Council – be sensitive to the opinions of commentators, and even some companies, who have expressed the 
opinion that the Council’s proposed amendments to Section 262 of the DGCL do not go far enough to limit appraisal 
arbitrage. See e.g., Trevor S. Norwitz, Delaware Poised to Embrace Appraisal Arbitrage, Harvard Law School Forum 
on Corporate Governance and Financial Regulation (Mar. 9, 2015), (“If the lawmakers follow the recommendations 
of the Council (which they usually do) the changes will likely disappoint Delaware corporations, make mergers and 
acquisitions in that important state more difficult, reduce deal flow, and lead to lower prices being paid to selling 
shareholders.”); Steven Davidoff Solomon, A Three-Pronged Front to Limit Shareholder Litigation, The New York 
Times (April 2, 2015), (“Instead of rushing to correct perceived flaws, it might benefit everyone to take a step back, 
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provisions interact with it.”); Jonathan Starkey, Dole Pressures Delaware on Corporate Law Changes, The News 
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