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Fifth Analyst Call
A group of institutional investors recently publicly proposed that U.S. public companies should host “a dedicated conference call” for
institutional investors focusing exclusively on corporate governance matters, as reflected in a company’s annual meeting proxy statement.
The group of investors, which is predominantly international in flavor but includes T. Rowe Price and Walden Asset Management, is
referring to the proposed call as the “Fifth Analyst Call” and is comparing the call to the traditional four quarterly earnings calls. The call
would follow the public filing of the company’s proxy statement for the annual shareholders meeting, but would precede the meeting by 10
to 15 business days. According to the group, goals of holding such calls would include:
Utilization of rights and responsibilities embedded in the Dodd-Frank Act to encourage good governance by issuers and
responsible ownership by investors
Enhancement of investor understanding of the company’s governance strategies
Facilitation of dialogue on governance matters and, to enable more informed shareholder voting, concerning the contents of the
proxy statement
The group of institutional investors suggests that a majority of U.S. public companies could benefit from such a corporate governance call.
But as a pilot project, the group states that it has identified to date a list of companies that it believes would most benefit from the call “due
to unique, company-specific circumstances.” The investors did not specify those circumstances and, to our knowledge, have not publicly
named their target companies. Presumably, those companies that are on the list and that will hold an annual meeting in the near future
have already heard directly from the investors.
The group anticipates that each Fifth Analyst Call would include the participation of institutional shareholders of the company who “have a
commitment to actively vote their shares” along with the company’s independent board chairman or lead director and the company
secretary. The group also encourages chairpersons of key board committees to participate. The group also indicated that such calls
might include the company’s general counsel or director of investor relations, while pointing out that the primary dialogue should be
between investors and directors. In addition, governance analysts and equity analysts are both encouraged to join the call. However,
participation in the call would be by invitation only, and at the outset, proxy advisory firms would not be invited. The proposal does not
expressly address whether the investors contemplate that a company could Webcast the call so that all shareholders would have an
opportunity to hear the dialogue. But the implication is that the investors do not contemplate such participation.
As envisioned by the group, the company would act as the host of the call “or other virtual meeting,” and the company and a “lead investor”
would act as the co-chairs. The proposal does not specify how this lead investor would be chosen. The call would take 60 to 90 minutes.
The company and the lead investor would agree to the Fifth Analyst Call agenda — “including allocated time slots” — prior to the call. The
investors anticipate that the agenda would likely include, among other discussion points:
The company’s governance framework and philosophy
A summary of the audit and/or risk committee report, including committee reviews of internal controls and risk management
Compensation discussion and analysis
Board structure, effectiveness, and succession planning
Any proposals up for a shareholder vote, including the upcoming “say on pay” and “say when on pay” shareholder votes mandated
by the Dodd-Frank Act
The board’s responses to negative proxy recommendations from proxy advisory firms
Any company receiving a request to host a Fifth Analyst Call should carefully consider the potential advantages and disadvantages of
agreeing to participate in such a call in light of the company’s individual circumstances. At this time, we expect that most companies will
choose not to hold a Fifth Analyst Call.
Potential factors weighing against participation in a Fifth Analyst Call include the following:
The information discussed on such a call (corporate governance as reflected in the annual proxy statement) would be repetitive of
matters set forth in the proxy statement and/or presented on the company’s Web site. To the extent that a company’s current proxy
statement disclosures are lacking, such disclosures should be improved rather than supplemented by a Fifth Analyst Call.
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Preparing directors to answer the types of questions that might be asked on a Fifth Analyst Call could be time consuming and would
divert director and officer time away from other governance and operational matters. It also could involve the preparation of
materials that a company would need to file publicly with the SEC as additional soliciting material.
To the extent that matters discussed on such a call go beyond mere repetition of the materials discussed in the annual meeting
proxy statement, the previously undisclosed matters may require public disclosure through the filing with the SEC and/or extra
mailing to shareholders of additional proxy solicitation material and/or through the issuance of a press release or filing of a Current
Report on Form 8-K before the call to comply with the disclosure requirements of Regulation FD (assuming that the call is not
Webcast).
Due to the lack of time in a conference call setting for the careful consideration of analyst questions, there is a potential risk of
violating Regulation FD and the heightened possibility of liability due to time-pressured erroneous or misleading responses by
directors.
Rather than participating in a conference call with multiple institutional investors, company management and/or certain directors
may engage in one-on-one conferences with significant institutional investors with a focused agenda and well-prepared dialogue,
prior to the annual meeting of shareholders, although this, too, could involve the preparation of materials that a company would need
to file publicly with the SEC as additional soliciting material.
On the other hand, in the view of the group of institutional investors, a Fifth Analyst Call could provide an efficient and inexpensive forum
for the discussion of governance matters with large investors, when compared to individual meetings and/or calls with such investors.
Also, companies and directors could glean more direct and accurate information regarding the views of specific institutional investors
regarding compensation and governance matters than they receive from proxy advisory firm reports and the results of shareholder voting.
Even those companies that do not hold a Fifth Analyst Call should take seriously any request to hold such a call, engage with those
institutional investors making the request, carefully explain the reasons why the company will not engage in such a call, and offer an
alternative to such a call. In this regard, a growing number of companies are offering meetings or similar opportunities for direct
communications between directors and investors; there are fewer disadvantages to such direct communications if they occur outside the
context of an annual meeting and if they are Webcast.
NDI News is part of our commitment to providing timely insight to help keep you on target as you navigate the legal risks arising from
increasing and evolving governmental regulation and reform.
If you have any questions about this newsletter or would like to discuss the topic further, please contact your Foley attorney or the following
individuals:
Jason M. Hille
Milwaukee, Wisconsin
414.319.7336
jhille@foley.com
Mark T. Plichta
Milwaukee, Wisconsin
414.297.5670
mplichta@foley.com
Patrick G. Quick
Milwaukee, Wisconsin
414.297.5678
pgquick@foley.com
About Foley's National Directors Institute
Now in its 10th year, Foley's National Directors Institute has become the forum of choice for business leaders looking to explore best
practices and the latest developments impacting the corporate finance and governance landscape. In this tradition, our latest National
Directors Institute comprises a year-long series of interactive programs and timely e-newsletters — all aimed at keeping you on target as
you navigate the legal risks arising from increasing and evolving governmental regulation and reform across all industries.
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ABOUT FOLEY
Foley & Lardner LLP provides award-winning business and legal insight to clients across the country and around the world. Our exceptional client service, value, and
innovative technology are continually recognized by our clients and the legal industry. In a recent survey of Fortune 1000 corporate counsel, conducted by The BTI
Consulting Group (Wellesley, Massachusetts), Foley received a top 10 ranking out of more than 500 firms for our strong client focus, breadth of service, innovation,
and value for the dollar. In addition, Foley was a Top 10 firm on the U.S. News – Best Lawyers® 2010 “Best Law Firms” list, based on the total number of first-tier
metropolitan rankings, and CIO magazine named Foley to its prestigious CIO-100 list for technological innovation that enhances business value. At Foley, we strive
to create legal strategies that help you meet your needs today — and anticipate your challenges tomorrow.
If you do not want to receive further issues of NDI News, please e-mail info@foley.com or contact Marketing at Foley & Lardner LLP, 321 N. Clark Street, Suite
2800, Chicago, IL 60654 or 312.832.4500.
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